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Asserting that, under the religious tenets of Catholicism
t he use of contraception is extrinsically evil and a grave sin,
Catholic Charities of Sacramento, Inc. (Catholic Charities),

rai ses constitutional challenges to a statutory schenme which



requires that, with an exception not applicable to Catholic
Charities, California enployers who provide their enployees

with health insurance coverage or disability insurance coverage
that includes prescription drug benefits nust al so include
prescription contraceptives in the coverage. (Health & Saf. Code,
8§ 1367.25; Ins. Code, § 10123.196.)

Catholic Charities is a California public benefit corporation
that provides social services to the poor, disabled, elderly,
and ot herw se vul nerabl e menbers of society, regardless of their
religious beliefs. It has health insurance coverage with
prescription drug benefits for its enployees, who represent
a diverse group of religious faiths. Catholic Chariti es believes
that, by forcing it to provide prescription contraceptive coverage,
the statutory schenme inperm ssibly burdens its sincerely held
religious beliefs, thereby violating the religious freedom
guarantees of both the United States Constitution and California
Constitution.

Thus, Catholic Charities filed an action for declaratory and
injunctive relief, and sought a prelimnary injunction permtting
it, pending trial, to provide its enployees with health insurance
t hat does not cover prescription contraceptives. Wen the superior
court refused to issue a prelimnary injunction, Catholic Charities
sought relief in this court. W issued an alternative wit to
address this issue of first inpression.

We concl ude, as did the superior court, it is not reasonably
probabl e that Catholic Charities’s action will prevail on the

nmerits. As we will explain, the prescription contraceptive



coverage statutes, which were enacted to elimnate discrimnatory
i nsurance practices that had underm ned the health and econom c
wel | - bei ng of wonen, are otherwise valid |aws that are generally
applicable and neutral with respect to religion. Because the
statutes have a secul ar purpose, do not advance or inhibit
religion, and do not foster excessive governnent entangl enent
with religion, the incidental effect of the statutes on religious
beliefs does not violate the religious guarantees of the United
States and California Constitutions.

Accordingly, we shall deny the petition for wit of nandate.

BACKGROUND

The statutory schene and its purpose

The legislative history submitted by the parties discloses
that the statutory schene was enacted to elimnate discrimnatory
i nsurance practices which had underm ned the health and econom c
wel | - bei ng of wonen.

According to materials considered by the Legislature and
statements made during the | egislative hearings, prescription
contraceptives statistically are the nost effective nethods of
birth control and are an essential part of wonen’s healthcare
during their reproductive years, which span several decades.

Despite their inportance to wonen’s healthcare and their
availability for four decades, prescription contraceptives are not
included in 49 percent of health plan fornul aries; whereas nost
drugs approved by the Federal Drug Adm nistration (FDA) appear

al nost imediately on health plans. Oral contraceptives are the



only class of FDA-approved prescriptions routinely excluded from
i nsurance cover age.

Only wonen are burdened by this health coverage excl usion
because prescription contraceptive nethods are used only by wonen;
there are no prescription contraceptive nethods avail able for nen.

Mai nly due to this exclusion, wonen pay 63 to 68 percent
hi gher out - of - pocket healthcare costs than nmen. Alnpost 5 mllion
privately-insured wonen between the ages of 14 and 44 have out - of -
pocket health expenditures exceeding 10 percent of their incone.
Wnen who cannot afford these additional costs nust forgo using
prescription contraceptive nmethods, which results in an increase
i n unwanted or uni ntended pregnancies. The average sexually active
woman woul d have four pregnancies in five years if she did not use
contraception

The American Coll ege of Cbstetricians and Gynecol ogi sts
reports that unintended pregnanci es can have serious nedical,
even life-threatening consequences to a worman’s heal th. Unpl anned
pregnanci es cause health problens not only for wonen, but also for
t heir unpl anned babies. Short intervals between pregnancies are
associated with high risks of low birth weight and premature
deliveries. Oal contraceptives al so have nonpregnancy-rel at ed
heal th benefits because they reduce the risk of contracting certain
fornms of cancer.

Hence, cost-effective access to prescription contraceptives
results in substantial health benefits for women.

The Legislature also received information indicating that, in

order for wonen to achieve and maintain econom c and social parity



and i ndependence, it is essential that they have the ability to
reliably control their reproductive capacity. Mreover, the
ability of wonmen to control reproductive health is a mjor factor
in a nation’s econonm c well being.

In response to these concerns, the Legislature enacted the
Wnen' s Contraception Equity Act (Health & Saf. Code, § 1367.25 &
Ins. Code, 8§ 10123.196; Stats. 1999, ch. 538, 8§ 1), which requires
group and individual health insurance policies and disability
i nsurance policies that include prescription drug benefits to

al so include coverage for prescription contraceptive nethods. !

1 Health and Safety Code section 1367.25 provides in pertinent
part: “(a) Every group health care service plan contract,

except for a specialized health care service plan contract, that
is issued, anended, renewed, or delivered on or after January 1
2000, and every individual health care service plan contract
that is anmended, renewed, or delivered on or after January 1
2000, except for a specialized health care service plan
contract, shall provide coverage for the follow ng, under
general ternms and conditions applicable to all benefits: [1]
(1) A health care service plan contract that provides coverage
for outpatient prescription drug benefits shall include coverage
for a variety of federal Food and Drug Adm nistration approved
prescription contraceptive nethods desi gnated by the plan.

In the event the patient’s participating provider, acting within
his or her scope of practice, deternines that none of the

met hods designated by the plan is nedically appropriate for the
patient’s nmedical or personal history, the plan shal

al so provide coverage for another federal Food and Drug

Adm ni stration approved, nedically appropriate prescription
contraceptive nethod prescribed by the patient’s provider.”

| nsurance Code section 10123. 196 provides in pertinent part:
“(a) Every individual and group policy of disability insurance
i ssued, amended, renewed, or delivered on or after January 1
2000, that provides coverage for hospital, nmedical, or surgica
expenses, shall provide coverage for the follow ng, under the
sane terns and conditions as applicable to all benefits: [1]



Hereafter, we will refer to this legislation as “the prescription
contraceptive coverage statutes.”

During the |l egislative process, various Catholic groups asked
the Legislature for a “conscience clause” which would enable them
to obtain enpl oyee health i nsurance coverage that does not include
prescription contraceptive benefits. The groups pointed out that,
according to their religious beliefs, using contraception is a sin,
and providing prescription contraceptive benefits is the equival ent
of facilitating sin, which their religion prohibits. Therefore,

t hey argued, wi thout a “consci ence clause” exception, the statutes
woul d i nperm ssibly burden their religious freedom

The Legi sl ature sought to address this concern w thout
significantly underm ning the anti-discrimnation and public
wel fare goals of the prescription contraceptive coverage statutes,

and wi thout inposing the enployers’ religious beliefs on enpl oyees

who did not share those beliefs. It reached a conprom se by
enacting an exenption that permts “religious enployers,” for whom
contraception “is contrary to [their] religious tenets,” to obtain

enpl oyee health and disability insurance policies w thout coverage

(1) Adisability insurance policy that provides coverage for

out patient prescription drug benefits shall include coverage

for a variety of federal Food and Drug Adm ni stration (FDA)
approved prescription contraceptive nethods, as designated by
the insurer. |If an insured’ s health care provider determ nes
that none of the nethods designated by the disability insurer

is nmedically appropriate for the insured s nedical or persona
history, the insurer shall, in the alternative, provide coverage
for sone other FDA approved prescription contraceptive nethod
prescribed by the patient’s health care provider.”



of prescription contraceptive nmethods. (Health & Saf. Code,
§ 1367.25, subd. (b); Ins. Code, 8§ 10123.196, subd. (d).)

The “religious enployers” exenption is defined narrowy.
It applies only to those who satisfy the following four criteria:
“(A) The inculcation of religious values is the purpose of the
entity. [T] (B) The entity primarily enpl oys persons who share
the religious tenets of the entity. [f] (O The entity serves
primarily persons who share the religious tenets of the entity.
[] (D) The entity is a nonprofit organization pursuant to Section
6033(a)(2) (A (i) or (iii) of the Internal Revenue Code of 1986,
as anended [which exenpt fromcertain tax filings churches, their
integrated auxiliaries, conventions or associations of churches,
and the exclusively religious activities of any religious order].”
(Health & Saf. Code, § 1367.25, subd. (b); Ins. Code, § 10123.196,
subd. (d).)?2

Catholic Charities concedes that it does not neet any of
the four criteria necessary to qualify for the religious enployer

exception. It serves people of all faiths and does not proselytize

2 The statutes require religious enployers to provide notice
to prospective enployees that they do not cover contraceptive
health care services for religious reasons. (Health & Saf.
Code, 8§ 1367.25, subd. (b)(2); Ins. Code, 8§ 10123.196, subd.
(d)(2).) The statutes also provide: “Nothing in this section
shall be construed to exclude coverage for prescription
contraceptive supplies ordered by a health care provider with
prescriptive authority for reasons other than contraceptive
pur poses, such as decreasing the risk of ovarian cancer or

el imnating synptonms of nenopause, or for prescription
contraception that is necessary to preserve the life or health”
of an enrollee or insured. (Health & Saf. Code, 8§ 1367.25,
subd. (c); Ins. Code, § 10123.196, subd. (e).)



or attenpt to inculcate those it serves with its religious beliefs.
Its enpl oyees, 74 percent of whom are not Catholic, conme froma
di verse group of religious faiths. It offers social services to
the general public that pronpte a just and conpassi onate society,
reduce the causes of poverty, and build healthy comunities.
And it is a nonprofit public benefit organi zati on exenpt from
federal income tax pursuant to section 501(c)(3) of the Internal
Revenue Code, rather than section 6033(a)(2)(A (i) or (iii) of
t hat code.

The | awsui t

Because Catholic Charities does not qualify for the religious
enpl oyer exception to the prescription contraceptive coverage
statutes, it filed a conplaint for injunctive and decl aratory
relief, and noved for a prelimnary injunction pending trial.

The conplaint and request for a prelimnary injunction
all ege the following: Under the religious tenets of Catholicism
contraception is intrinsically evil and a grave sin. Catholics
are precluded fromfacilitating sinful or evil conduct. Providing
enpl oyee health i nsurance coverage that includes prescription
contraceptive nmethods would facilitate financially the sin of
contraception by enpl oyees who use the prescription drug benefit to
obtain contraception. Catholic Charities cannot sinply refuse to
of fer health insurance coverage for enployees in order to avoid the
burden placed upon its beliefs by the prescription contraceptive
coverage statutes. This is so because the Catholic faith norally
obl i ges enpl oyers to provide just enploynent wages and benefits,

whi ch incl udes adequate health i nsurance coverage. Thus, the



statutes present Catholic Charities with the dilenma of either
refusing to provide health i nsurance coverage for its enpl oyees or
facilitating the sin of contraception, both of which violate its
religious beliefs.

For these reasons, the conplaint asserts that the prescription
contraceptive coverage statutes inperm ssibly burden Catholic
Charities’s sincerely held religious beliefs in violation of the
First Anendnent of the United States Constitution and Article I,
section 4 of the California Constitution.

The ruling on the request for a prelimnary injunction

The superior court found no reasonabl e probability that
Catholic Charities would prevail on the nerits of its action
because it has not shown that the prescription contraceptive
coverage statutes unconstitutionally infringe upon its right to
freely exercise its religion or that the statutes unconstitutionally
favor one religion over another. Accordingly, the court denied
Catholic Charities’s notion for a prelimnary injunction pendi ng

trial on the conplaint.3

3 It appears Catholic Charities does not currently offer
disability insurance benefits to its enployees. The first
anmended conplaint alleges that Catholic Charities is seriously
contenplating offering long-termdisability benefits to its
enpl oyees but, because of the mandate inposed by I nsurance Code
section 10123.196, it is unable to obtain a group disability

i nsurance policy that does not include coverage for prescription
contraceptives. Thus, Catholic Charities argued, absent the
requested declaratory and injunctive relief sought, it is

precl uded from obtaining the desired disability insurance
coverage for its enployees due to the burden |Insurance Code
section 10123.196 places on its religious beliefs.

10



DI SCUSSI ON

Catholic Charities contends the superior court erred in
denying the petition for a prelimnary injunction on the ground
that its conplaint was not |ikely to succeed on the nerits.
According to Catholic Charities, the limted nature of the
religi ous enpl oyer exenption to the prescription contraceptive
coverage statutes violates, as a matter of law, both the Free
Exerci se C ause and Establishnment C ause of the First Amendnent
of the United States Constitution as well as the California
Constitution.

“Where [the prelimnary injunction aspect of] the ‘Ilikelihood
of prevailing on the nerits’ factor depends upon a question of |aw
rat her than upon evidence to be introduced at a subsequent ful
trial, the standard of review is not abuse of discretion but
whet her the superior court correctly interpreted and applied

[the] law . . . .” (Efstratis v. First Northern Bank (1987) 59

The Attorney Ceneral contends that the nere possibility
Catholic Charities mght obtain disability insurance for its
enpl oyees in the future is too conjectural to justify present
injunctive relief with respect to I nsurance Code section
10123. 196 because Catholic Charities cannot show it is currently
i njured.

Since we nust address Catholic Charities’s constitutional
chal l enges to Health and Safety Code section 1367.25, which are
identical to those raised with respect to I nsurance Code section
10123. 196, we need not address the Attorney General’s procedural

argument. As we will explain, because Catholic Charities’s
constitutional challenges to Health and Safety Code section
1367.25 fail, its challenges to Insurance Code section 10123. 196

necessarily fail as well.

11



Cal . App. 4th 667, 671-672.) Hence, we review de novo the nmerit of
Catholic Charities’s constitutional clainms. (lbid.)
I

We begin by addressing Catholic Charities’s claimthat the
limted nature of the religious enployer exenption violates the
Free Exercise Clause of the United States Constitution because it
i mperm ssibly burdens Catholic Charities’s religious beliefs about
contraception without being justified by a conpelling governnenta
interest.

The Free Exercise C ause protects the freedom“to believe
and profess whatever religious doctrine one desires” and provides
consi derabl e, though not absolute, protection to practice one’s
religion. (Enploynent Division v. Smth (1990) 494 U. S. 872, 876-
878 [108 L. Ed.2d 876, 884-885].)

As noted by the United States Suprene Court in Enploynent
Division v. Smth, supra, 494 U S. 872 [108 L. Ed.2d 876] (hereafter
Smith), certain alleged violations of the Free Exerci se C ause
generally were subjected to a strict scrutiny standard of review
prior to the Smith decision in 1990. A governnent regul ation
that inposed a substantial burden on an individual’s right to
free exercise of religion was constitutional only if it could be
justified as the least restrictive neans of furthering a conpelling
governnental interest. (ld. at p. 883 [108 L.Ed.2d at p. 888];
Sherbert v. Verner (1963) 374 U.S. 398, 402-403 [10 L. Ed.2d 965,
969-970] (hereafter Sherbert).)

In Smith, the United States Suprenme Court clarified that

strict scrutiny does not apply to all free exercise chall enges.

12



An ot herwi se valid and constitutional law in an area in which the
state is free to regulate, which law is neutral and of general
applicability, need not be justified by a conpelling governnental
interest even if the law has the incidental effect of burdening a
particular religious practice. (Smth, supra, 494 U S. at pp. 878-
879, 884-885, 888-890 [108 L.Ed.2d at pp. 885-886, 889-890, 892-
893] .)

Smith expl ained that the governnent’s ability to enforce
general |y applicable prohibitions of socially harnful conduct

or to carry out public policy cannot depend on neasuring the
effects of a governnental action on a religious objector’s
spiritual developnent.” [Citation.] To make an individual’s
obligation to obey such a | aw conti ngent upon the | aw s coi nci dence
with his religious beliefs, except where the State’s interest is
‘conpelling --permtting him by virtue of his beliefs, ‘to becone
a law unto hinself,’” [citation]--contradicts both constitutional
tradition and common sense.” (Smith, supra, 494 U S. at p. 885
[108 L.Ed.2d at p. 890], fn. omtted.) Applying the conpelling
government interest test in this fashion would produce “a private
right to ignore generally applicable | aws--[which would be] a
constitutional anomaly.” (1d. at p. 886 [108 L.Ed.2d at p. 890].)
“Precisely because ‘we are a cosnopolitan nation nade up
of people of al nbst every conceivable religious preference,
[citation], and precisely because we val ue and protect that
religious divergence, we cannot afford the |uxury of deem ng

presunptively invalid, as applied to the religi ous objector,

every regul ation of conduct that does not protect an interest of

13



t he highest order. [Such a rule] . . . would open the prospect

of constitutionally required religious exenptions fromcivic

obl i gati ons of al nbst every conceivable kind . . . . The First
Amendnment’s protection of religious |iberty does not require this.”
(Smith, supra, 494 U S. at pp. 888-889 [108 L.Ed.2d at p. 892],
text, citations and fn. omtted.)

Smith noted that a society that wi shes to protect religious
belief can be expected to enact laws to foster religious freedom
“But to say that a nondiscrimnatory religious-practice exenption
is permtted, or even that it is desirable, is not to say that it
is constitutionally required, and that the appropriate occasions
for its creation can be discerned by the courts. It may fairly be
said that | eaving accommpdation to the political process will place
at a relative disadvantage those religious practices that are not
wi del y engaged in; but that unavoi dabl e consequence of denocratic
governnent nust be preferred to a systemin which each consci ence
is alawunto itself or in which judges weigh the social inportance
of all laws against the centrality of all religious beliefs.”

(Smith, supra, 494 U.S. at p. 890 [108 L.Ed.2d at p. 893].)%

4 In response to Smith, Congress enacted the Religious Freedom
Restoration Act (RFRA) to restore the conpelling interest test
set forth in Sherbert, supra, 374 U S. 398 [10 L. Ed.2d 965] and
W sconsin v. Yoder (1972) 406 U.S. 205 [32 L.Ed.2d 15]. (42

U S C 8 2000bb(b)(1).) But the United States Suprenme Court has
decl ared the RFRA unconstitutional as applied to state and | ocal
governnental action. (CGty of Boerne v. Flores (1997) 521 U. S
507 [138 L. Ed.2d 624]; People v. Trippet (1997) 56 Cal. App.4th
1532, 1541; Sutton v. Providence St. Joseph Medical Center (9th
Cir. 1999) 192 F.3d 826, 832.)

14



As we shall explain, the strict scrutiny test does not
apply to prescription contraceptive coverage statutes at issue
in this case because they are otherwi se valid and constitutional
| aws, which are generally applicable and neutral with respect to
religion.

The Legislature’s purpose in enacting the statutes was the
el imnation of gender discrimnation in wonen’s health insurance
coverage (see summary of legislative history, ante) in an area
af forded constitutional protection, i.e., reproductive freedom
(Eisenstadt v. Baird (1972) 405 U. S. 438 [31 L. Ed. 2d 349]
[unmarried persons have a constitutionally protected right of
privacy, which enconpasses the right to obtain contraceptives];
Giswld v. Connecticut (1965) 381 U S. 479 [14 L. Ed. 2d 510]
[married persons have a right to obtain contraceptives];
Conservatorship of Valerie N (1985) 40 Cal.3d 143, 161 [right to
use contraception is a fundanental constitutionally protected
interest].)

The Legislature’s interest in preserving public health and
wel | -being is a conpelling one (Goehring v. Brophy (9th Cr. 1996)
94 F.3d 1294, 1300), as is its interest in elimnating gender
discrimnation (cf. EEE.OC v. Frenont Christian School (9th Gr.
1986) 781 F.2d 1362, 1368-1369 [by enacting Title VII, Congress
targeted the elimnation of all fornms of discrimnation as a
hi ghest priority]).

In a recent United States Equal Enpl oynent Cpportunity
Comm ssi on (EEOC) decision on coverage of contraception (Coverage

Deci sion), the EEOCC held that an enployer’s failure to offer

15



prescription contraceptive coverage in its health insurance policy
when it offers prescription drug coverage for other nedical
conditions is a discrimnatory and unl awful enploynent practice
that violates Title VII of the Cvil R ghts Act of 1964 as anmended
by the Pregnancy Discrimnation Act. (<http://ww. eeoc.gov/docs/
deci si on-contraception. htm > [as of July 2, 2001].)

In reaching this conclusion, the EECC reviewed the |egislative
hi story of the Pregnancy Discrimnation Act (PDA), which prohibits
di scri m nati on agai nst wonen “affected by pregnancy, childbirth, or
rel ated nedical conditions.” (42 U.S.C. 8§ 2000e(k); see Pacourek
v. Inland Steel Co. (N.D.Ill. 1994) 858 F. Supp. 1393, 1402 [use of

t he phrase “or related nedical conditions” in the PDAis neant to
be expansive and suggests “that its interpretation should favor
i nclusion rather than exclusion in the close cases.”].)

Rel ying on | egislative history, the EEOCC concl uded that,
in enacting the PDA, Congress intended “to address discrimnation
agai nst fenal e enpl oyees that was based on assunptions that they
woul d become pregnant. Congress thus prohibited discrimnation
agai nst wonen based on ‘the whol e range of matters concerning
t he chil dbearing process,’” and gave wonen ‘the right . . . to be
financially and legally protected before, during, and after
[their] pregnancies.” It was only by extending such protection
t hat Congress could ensure that wonmen woul d not be di sadvant aged
in the workpl ace either because of their pregnancies or because of
their ability to bear children.” (Coverage Decision, supra, p. 6,

fns. 7-9, at <http://ww. eeoc. gov/ docs/ deci si on-contraception. htm >;

citing HR Rep. No. 948, 95th Cong., 2d Sess., 88 3, 5 (1978);

16



remar ks of Sen. WIllianms, 123 Con. Rec. 29, 385 (1977); remarks of
Rep. Sarasin, 124 Cong. Rec. H38, 574 (daily ed. Cct. 14, 1978);
fns. omtted.)

Accordi ngly, the EEOC hel d the PDA necessarily enconpasses
a prohibition against discrimnation related to a wonan’s use of
contraceptives because contraception is a neans by which a wonman
controls her ability to becone pregnant. (Coverage Deci sion,
supra, at <http://ww. eeoc. gov/ docs/deci sion-contraception. htnl>;
see also Law, Sex Discrimnation and Insurance for Contraception
(1998) 73 Washington L.Rev. 363, 381-382.) Thus, an enployer’s
failure to include contraceptive nethods in enpl oyee prescription
benefits when other preventative-type prescription coverage is
provi ded constitutes an unl awful enploynment practice in violation
of the PDA because it circunscribes the treatnment options avail abl e
for wonen but not for nen. (Coverage Decision, supra, at
<htt p: // ww. eeoc. gov/ docs/ deci si on-contraception. htm >; cf. Newport
News Shipbldg. & Dry Dock v. EEOC (1983) 462 U.S. 669, 682 [77

L. Ed. 2d 89, 101] [health insurance and other fringe benefits are

conpensation, terns, conditions, or privileges of enploynent
within the neaning of Title VII's prohibition against sex
discrimnation in enploynent]; see also 29 C.F. R Pt. 1604, Appen.
Intro. [“any health insurance provided nust cover expenses for
pregnancy-rel ated conditions on the sane basis as expenses for

ot her nedical conditions.”].)

Citing EECC v. Arabian American G| Co. (1991) 499 U. S. 244

[113 L. Ed.2d 274], Catholic Charities asserts the EEOC decision is

not entitled to any deference. However, the cited case does not

17



hol d that adm nistrative decisions of the EECC are never entitled
to any deference. The case sinply states that, because the EECC
has no authority to promulgate rules or regulations, the | evel of
deference given to its admnistrative interpretation of Title VII

depends upon t he thoroughness evident in its consideration,

the validity of its reasoning, its consistency with earlier and

| at er pronouncenents, and all those factors which give it power

to persuade, if lacking power to control.”” [Citation.]” (Id.

at p. 257 [113 L.Ed.2d at p. 287].) In any event, a federal court

recently agreed with the EECC and held that an enpl oyer’s deci sion

to exclude prescription contraceptives fromits enpl oyee health

i nsurance benefits constitutes gender discrimnation in violation

of Title VII as anended by the PDA. (Erickson v. The Bartell Drug

Conpany (WD. Wash. 2001) __ F.Supp.2d __ [2001 W 649651].)
Catholic Charities also cites General El ectric Co. v.

G lbert (1976) 429 U S. 125, 134-135 [50 L.Ed.2d 343, 353] for

the proposition that the fact a decision not to fund contraceptive

prescriptions affects only wonen does not discrimnate agai nst

wonen. But that case, which held the exclusion of pregnancy from

coverage under a disability benefits plan was not discrimnation on

the basis of gender, was abrogated by Title VII of the CGvil R ghts

Act of 1964 as anended by the PDA. (Newport News Shipbldg. & Dry

Dock v. EEOC, supra, 462 U S. at p. 670 [77 L.Ed.2d at p. 94].)
We are persuaded that California s Legislature was entitled

to find that excluding prescription contraceptive nethods from

the prescription drug coverage of enployee health insurance

di scri m nat es agai nst wonen by excluding itens essential to

18



t he nedi cal needs of wonmen during their reproductive years.
(See summary of |egislative history in BACKGROUND, ante.)

The prescription contraceptive coverage statutes enacted by
the Legislature to prohibit such discrimnation do not require
enpl oyers to provide prescription contraceptive coverage to their
enpl oyees. The statutes sinply require that, if an enpl oyer
chooses to provide enpl oyee health insurance coverage with
prescription drug benefits, it cannot provi de coverage that
di scri m nat es agai nst wonen by excl udi ng prescription contraceptive
nmet hods.

Thus, the requirenent that prescription drug benefit packages
i ncl ude coverage for prescription contraceptive nmethods is a
neutral |aw of general application.

A religious exenption fromthis neutral and generally applied
civic obligation is not required by the Free Exercise C ause.
(Smith, supra, 494 U S. at pp. 888-890 [108 L.Ed.2d at pp. 892-
893].) Neverthel ess, because various Catholic organizations
expressed a desire for a “conscience clause” exenption fromthe
prescription contraceptive coverage nmandate, the Legi sl ature chose
to accommopdate religious beliefs with an exenption for “religious

enpl oyers,” for whom contraception violates their religious tenets.
Such an acconmodation is perm ssible wi thout violating the

Est abl i shnment C ause’s prohibition agai nst governnent endorsenent

of religion, but the accommobdati on nust be neutral toward religion

and anmong religions. (Corporation of Presiding Bishop v. Anps

(1987) 483 U.S. 327, 334 [97 L.Ed.2d 273, 282] (hereafter AnDS);

East Bay Asian Local Devel opnment Corp. v. State of California
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(2000) 24 Cal.4th 693, 712 (hereafter East Bay); Ehlers-Renzi v.
Connel ly School of the Holy Child, Inc. (4th Gr. 2000) 224 F. 3d
283, 287.)

The Legi slature defined “religious enployer” narrowWy as
an entity whose purpose is the inculcation of religious val ues,
who enpl oys and serves primarily persons who share the entity’s
religious tenets, and who is a nonprofit organization pursuant to
a particular tax code section. (Health & Saf. Code, § 1367. 25,
subd. (b); Ins. Code, 8§ 10123.196, subd. (d).) It had a rational,
nondi scrimnatory reason to limt the exenption in this fashion
in order to reduce the concomtant infringenent on enpl oyees’
rights resulting fromthe religi ous accommobdati on, which serves to
i npose the enployer’s faith upon the enpl oyees, thereby burdening
their religious beliefs. (United States v. Lee (1982) 455 U. S
252, 261 [71 L.Ed.2d 127, 134-135] [granting a religious exenption
fromsocial security taxes to an enpl oyer operates to inpose the
enployer’s religious faith on the enpl oyees]; Smth v. Fair
Enpl oynent & Housing Com (1996) 12 Cal.4th 1143, 1170, 1174,

1176 (hereafter Smith v. FEHC).) To say that the enpl oyees nay
work el sewhere is to deny themthe full choice of enploynent
opportunities enjoyed by others in the workforce. (Cf. Smth v.
FEHC, supra, 12 Cal.4th at p. 1175.)

Thi s bal ancing of religious acconmpdati on agai nst the rights
of enployees resulted in an exenption for a religious enpl oyer
that primarily enploys persons sharing its religious beliefs about
contraception or primarily enpl oys persons who, one reasonably

coul d concl ude based on the religious nature of the enpl oynent,
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agree with or willingly defer their personal choices to the
religious tenets espoused by their enployer.

The “religious enployer” exenption is neutral and generally
applicable to all religions. It does not discrimnate anong
religions, but applies to all faiths in the sane manner, exenpting
sone but not all parts of all religious organizations.

Accordingly, strict scrutiny does not apply and the incidental
effect that the prescription contraceptive coverage statutes have
on the religious beliefs of Catholic Charities does not violate
the Free Exercise Clause of the United States Constitution.

(Cf. Smith, supra, 494 U S. 872 [108 L. Ed.2d 876].)
Il

Catholics Charities strongly disagrees with our concl usion
that the prescription contraceptive coverage statutes are neutral
| aws of general application.

Citing Church of Lukum v. Hialeah (1993) 508 U S. 520
[124 L.Ed.2d 472] (hereafter Lukum), Catholics Charities clains
the statutes target religious conduct for distinctive treatnent.
Specifically, it argues that the religious enployer exenption
is not generally applicable because the Iimted definition of
“religious enployer” discrimnmnates against the Catholic Church by
excluding its various auxiliary organizations, which are integral
parts of the church.

Lukum holds that a lawis not neutral, and thus is subject
to heightened scrutiny, “if the object of [the] lawis to infringe
upon or restrict practices because of their religious notivation

.”  (Lukum , supra, 508 U S at p. 533 [124 L. Ed. 2d at
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p. 490].) Facial neutrality is not determ native; the review ng
court must survey the underlying circunstances to ensure that the
| aw does not acconplish a “religious gerrymander,” i.e., that it is
not an inperm ssible attenpt to target specific religious practices
whi l e excluding other religious or secular practices. (1d. at
pp. 534-535 [124 L.Ed.2d at pp. 491-492].) |In determining if the
object of the lawis a neutral one, relevant evidence includes the
| egi slative or adm nistrative history of the law. (Lukum , supra,
508 U.S. at p. 540; 124 L.Ed.2d at p. 495].)

Lukum invol ved ordi nances prohibiting the sacrificial killing
of animals for religious purposes. The laws were drafted in such
a way that they protected the killing of animals for food, hunting,
and various other purposes, just not for religious sacrifice.
The |l egislative history disclosed that the | aws were purposely
drafted in such a manner as to burden only the Santeria religion.
In fact, the ordi nances were enacted only when proponents of the
ordi nances realized that the Santerians, who practice religious
animal sacrifice, were planning to build a church in the community.
(Lukum , supra, 508 U.S. at pp. 526-528, 534-537 [124 L.Ed.2d at
pp. 485-487, 491-493].) Therefore, because the ordi nances had as
their object the suppression of religion, they were not neutra
| aws of general application, and were unconstitutional unless they
wi thstood strict scrutiny. (Lukum, supra, 508 U S. at pp. 542,
545-546 [124 L.Ed.2d at pp. 496, 498].)

Unli ke the situation in Lukum , where the very object of
the laws was to discrimnate against Santeria religious practices

by outlawing them the object of the prescription contraceptive
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coverage statutes is not to infringe upon or restrict Catholics’
bel i ef s about contraception because of their religious notivation,
but to accommobdate those beliefs to the extent possible while
protecting the rights of enployees and effectuating the |egislative
pur pose of elimnating gender discrimnation in health insurance
coverage. Sonme Catholic enployers are exenpt fromthe mandate

and others are not, but all religions are treated identically.

The limted exenption does not cover all religious-affiliated
ancillary organi zati ons engaged in “secul ar-type” pursuits.

The Catholic Church is not the only religious entity with
affiliated institutions engaged in secular activities; therefore,
it is not the only church whose affiliated entities do not qualify
as “religious enployers” under the challenged statutory criteria.

There is nothing inperm ssible about granting an exenption for
certain but not all activities. (E g., First Assenbly of God v.
Collier County, Fla. (11th G r. 1994) 20 F.3d 419 (hereafter First
Assenbly).)

For exanple, in First Assenbly, a church contested enforcenent
of certain zoning ordi nances, one of which designated the area in
whi ch the church was |located as a multi-famly residential district
and al so permtted a nunber of comunity uses, including churches
and their “customary accessory uses.” The church was operating
a honel ess shelter, but the code enforcement board ordered the
shelter to close because the board determ ned that a honel ess
shelter was not a customary accessory use for a church. (Id.

at p. 420.) The church disagreed, contending that sheltering
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the honeless is an essential aspect of the Christian religion.
(Id. at p. 422.)

The district court held the zoning ordinance did not violate
the Free Exercise Cause and that strict scrutiny was not required
because the ordi nance was a neutral |aw of general application.
“This ordi nance, as passed, zones an entire residential area and
makes a speci al exception for churches. It is neutral on its face
and is of general applicability.” (First Assenbly, supra, 20 F.3d
at p. 423.) The fact that the ordinance did not exenpt al
activity of a religious nature did not negate its neutrality and
general applicability.

Catholic Charities argues the legislative history suggests
the statutory exenption to the prescription contraceptive coverage
statutes is not facially neutral because (1) only the Catholic
Church has a core teaching against artificial contraception and
al so operates an extensive network of hospitals, schools, and
soci al service agencies; (2) only Catholic enployers were di scussed
specifically during the |egislative process; and (3) only the
Cat hol i ¢ Church opposed the enactnent of the statutes. Therefore,
it clains the exenption was carefully gerrymandered to di scrimnate
agai nst the Catholic Church. W disagree.

It is because Catholic groups were the only ones who requested
an exenption fromthe prescription contraceptive coverage statutes
that Catholic religious beliefs were discussed in the |egislative
process. Certainly, the Legislature cannot be faulted for

respondi ng to the concerns those groups rai sed during the process.
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Mor eover, the Legislature’s refusal to accede to demands for
a broader exenption does not necessarily render the exenption
di scrimnatory. The portions of the record cited by Catholic
Charities disclose the |egislative discussions were not hostile to
Catholicism There is nothing indicating that the limtation of
t he exenption was intended to target Catholic enployers’ beliefs
about contraception, rather than sinply protect the rights of
enpl oyees to be free fromgender discrimnation in insurance
cover age.

|f, as Catholic Charities alleges, Catholicismis the only
religion that prohibits artificial contraception and, thus, is the
only one burdened by the Iimtation of the exenption, then it also
is the only religion that benefits fromthe religious enpl oyer
exenption enacted by the Legislature. This cannot be viewed as an
attenpt to target Catholic religious practices for unfavorable
treat ment.

Even if the narrow definition of “religious enployers” is
construed as having a disparate inpact in that it affects only
t he Catholic Church—because allegedly only the Catholic Church
prohi bits contraception and only its auxiliary organi zations
woul d be burdened by not falling within the exenption--this is
insufficient to nake the exenption facially discrimnatory.
(Children’s Health. Is A Legal Duty v. Mn De Parle (8th Cir. 2000)
212 F. 3d 1084, 1091 (hereafter Children’s Health.) “In addition
to disparate inpact, a ‘clainmant alleging “gerrymander” nust be
able to show the absence of a neutral, secular basis for the lines

government has drawn.’” (lbid., quoting Gllette v. United States
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(1971) 401 U. S. 437, 452 [28 L.Ed.2d 168, 182]; see also Lukum,
supra, 508 U.S. at p. 535 [124 L. Ed.2d 492].)

The secul ar purpose of the prescription contraceptive coverage
statutes is to prevent discrimnation against wonen in healthcare
i nsurance, and the exenption is limted so as not to discrimnate
anong religions or restrict religious practices, but to ensure the
viability of this statutory purpose (cf. Droz v. Conm ssioner of
l.R'S. (9th Gr. 1995) 48 F.3d 1120, 1124) as well as to protect
enpl oyees fromthe inposition of their enployer’s religious beliefs
(United States v. Lee, supra, 455 U.S. at p. 261 [71 L.Ed.2d at
pp. 134-135]; Smith v. FEHC, supra, 12 Cal.4th at pp. 1170, 1174,
1176) .

Accordingly, the exenption was not carefully gerrymandered
in order to burden only the Catholic Church, while exenpting al
other religions. |In other words, it is neutral and generally
appl i cabl e.

11

Cting Lukum , supra, 508 U S. at pages 537-538 [124 L. Ed.2d
at page 493], Catholic Charities contends that, where a system of,
or nmechani smfor, individualized exenptions froma genera
requi renent is available, the governnent may not refuse to extend
the systemto cases of “religious hardship” wthout a conpelling
reason. Catholic Charities asserts that such a systemexists here
because the Legislature provided a limted exenption for religious
enpl oyers fromthe prescription contraceptive coverage statutes.

It argues that the Legislature s refusal to extend the exenption

to cover Catholic Charities “suggests a discrimnatory intent” and
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“tends to exhibit hostility, not neutrality, towards religion.”
(Cf. Bowen v. Roy (1986) 476 U S. 693, 708 [90 L.Ed.2d 735, 750];
see al so Keeler v. Mayor & City Council of Cunberland (D. M. 1996)
940 F. Supp. 879, 886.) Therefore, it contends, we nust apply the
strict scrutiny standard of review.

The cited cases did not hold that the strict scrutiny test
enunci ated in Sherbert, supra, 374 U S. 398 [10 L. Ed.2d 965]
applies any time statutory exenptions of any kind are enacted by
the Legislature. Rather, they held that the strict scrutiny test
applies where (1) there is a nechani sm of exenptions open to
unfettered discretionary interpretation, and (2) the bureaucratic
discretion is enforced in a discrimnatory manner agai nst religion.

(Lukum , supra, 508 U. S. at pp. 537-538 [124 L.Ed.2d at p. 493]

[only unnecessary killings of animals were prohibited and only
sacrificial religious killings were deenmed unnecessary, while
hunti ng and nost other killings fell outside the prohibition];

Smth, supra, 494 U S. at p. 884 [108 L.Ed.2d at p. 889] [ Sherbert
test was developed in a context that lent itself to individualized
governnment al assessnent of the reasons for the rel evant conduct];
Bowen v. Roy, supra, 476 U.S. at p. 708 [90 L.Ed.2d at p. 750]

[ di scussi ng Sherbert, which required an assessnent of “good cause”
for quitting or refusing to work in order to obtain unenpl oynent
conpensati on benefits, and religious reasons were not considered
good cause]; Keeler v. Mayor & City Council of Cunberland, supra,
940 F. Supp. at p. 886 [exenptions from ordi nance preserving

hi storic buil dings required bureaucratic assessnent of “deterrent,”

“substantial benefit,” “undue financial hardship” and “best
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interest,” and this assessnment was conducted in a manner that

di scrimnated against religion]; see also Rader v. Johnston (D. Neb.
1996) 924 F. Supp. 1540, 1552-1553 [university adm nistrators
exercised their discretion to grant exceptions to prohibition

agai nst off-canpus housing in a broad range of secul ar situations,
but refused to do so for religious observers who wi shed to |ive at
a Christian housing facility].)

The concern underlying the “individualized exenption”
exception seeks to prevent the governnment from deciding that
secul ar notivations are nore inportant than religi ous notivations.
(Fraternal Order of Police Newark v. City of Newark (3d GCir. 1999)
170 F.3d 359, 365.) Consequently, the government nay not create
a categorical exenption for individuals with a secul ar objection
to a law or regulation but not for individuals with a religious
objection. (lbid.)

Here, there are four objective criteria for determ ning
whet her the religious enployer exenption in the prescription
contraceptive coverage statutes applies. They do not require
an individualized assessnent of discretionary criteria that my
be applied in a discrimnatory fashion between religious enpl oyers
of different faiths, or against religious enployers in favor of
secul ar enployers. They do not create a categorical exenption for
secul ar enpl oyers; rather, they create an exenption for religious
enpl oyers except for those engaged in what could be terned secul ar
pursuits.

In effect, Catholic Charities argues that, in cases where the

Legislature is not required to grant an exenption accomobdati ng
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religious beliefs but does so, then the statute is no |onger
neutral because it is not all-inclusive, even if the exenption
benefits parts of all religious organi zations equally as opposed
to benefiting one religion over another. Thus, Catholic Charities
apparently believes the Legislature nust exenpt all parts of al
religious organizations so as not to discrimnate within each
religion agai nst nonexenpt parts of the religious organizations.
In other words, although there is no free exercise claimrequiring
an exenption fromthe statute, once the Legislature attenpts to
accommodate religion with a religious exenption, it cannot limt

t he exenption for any reason, including a valid secular one, unless
the interest is a conpelling one.

The Constitution does not conpel such a nonsensical result,
whi ch, despite the existence of a valid secular purpose to do so,
woul d di scourage the Legislature from nmaki ng any accompdat i on.

|V

Catholic Charities contends there is an exception to the
holding in Smth--an exception that requires the strict scrutiny
test articulated in Sherbert to be used when the free exercise
claimof a church is involved as opposed to the free exercise of
an individual’s religious actions and beliefs. (Cting Cellington
v. Christian Methodi st Episcopal Church (11th Cr. 2000) 203 F.3d
1299 (hereafter Gellington); Conbs v. Cen Tx Ann Conf of United
Met hodi st Church (5th Gr. 1999) 173 F.3d 343 (hereafter Conbs).)
Asserting it is part of the Catholic Church, Catholic Charities
argues that it is entitled to application of the strict scrutiny

test.
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Catholic Charities msinterprets these cases, which sinmply
held the mnisterial exceptionto Title VII| of the Cvil Rights
Act of 1964 survived Smith. (Cellington, supra, 203 F.3d at
pp. 1302-1304; Conbs, supra, 173 F.3d at pp. 347-350.)

The m nisterial exception exenpts fromthe coverage of various
enpl oynent | aws the enpl oynent rel ati onshi ps between religious
institutions and their mnisters or clergy. “‘As a general rule,
if the enployee’'s primary duties consist of teaching, spreading
the faith, church governance, supervision of a religious order, or
supervision or participation in religious ritual and worship, he or
she shoul d be considered “clergy” [for purposes of the exception].’
[Citation].” (Rayburn v. Ceneral Conf. of Seventh-day Adventists
(4th Gir. 1985) 772 F.2d 1164, 1169.)

The reason for the mnisterial exception is that applying
enpl oynent |aws to enpl oynment rel ati onshi ps between religious
institutions and their mnisters or clergy would cause the state
to intrude upon matters of church adm nistration and government,
which are matters of a singular ecclesiastical concern. (Conbs,
supra, 173 F.3d at p. 347.) 1In contrast, the mnisterial exception
does not apply to lay enployees of a religious institution if they
are not serving the function of mnisters; this is so because the
strong religious interest surrounding a church’s choice of its
representative is absent. (Bollard v. California Province of Soc.
of Jesus (9th Cir. 1999) 196 F.3d 940, 947.) Therefore, religious
enpl oyers are not inmune fromliability under Title VII for gender
di scrim nation against |lay enployees. (ld. at p. 947; E. E. O C .
Fremont Christian School, supra, 781 F.2d at p. 1366.)

30



Governnment action may burden the free exercise of religion
in tw ways: “by interfering with a believer’s ability to observe
t he conmands or practices of his faith, . . . and by encroachi ng on
the ability of a church to manage its internal affairs.” (E E O C
v. Catholic University of Anerica (D.C. Cr. 1996) 83 F.3d 455,
460.) The cited cases reasoned that Smth focused on the forner
type of free exercise burden. The mnisterial exception is not
i nvoked to protect the freedom of an individual to observe a
particular command of his or her church. Rather, it is designed to
protect the freedomof the church to select those who will carry
out its religious mssion. Hence, the mnisterial exception
continues to apply even if the enploynment law in question is a
neutral |aw of general application. (Gellington, supra, 203 F.3d
at pp. 1303-1304; Conbs, supra, 173 F.3d at pp. 348-349.)

Here, we are not dealing with the mnisterial exception to
Title VII or with the adm nistration of the Catholic Church’s
internal affairs. Accordingly, Catholic Charities’s reliance on
the cited cases is unavailing.

\%

According to Catholic Charities, Smth indicates that
strict scrutiny applies where a free exercise claimis conbi ned
wi th another alleged violation of a constitutional right such as
free speech or the Establishment C ause, thereby presenting what
is known as a “hybrid rights” claim (See Smth, supra, 494 U S
at pp. 881-882 [108 L.Ed.2d at pp. 887-888]; E.E.O.C. v. Catholic
Uni versity of Anerica, supra, 83 F.3d at p. 467.)
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Some courts appear to reject the hybrid rights doctrine
(Ki ssinger v. Board of Trustees (6th Cr. 1993) 5 F.3d 177,
180), and others disagree on the strength of the additional
constitutional claimrequired to assert a hybrid rights claim
(see MIller v. Reed (9th Gr. 1999) 176 F.3d 1202, 1207, and cases
cited therein). Assuming it exists, to assert a hybrid rights

claim a free exercise plaintiff nmust at a m ninum*“‘ nmake out a

“colorable clainf that a conpanion right has been viol at ed—t hat

is, a “fair probability” or a “likelihood,” but not a certitude,
of success on the nerits.” [Ctation].” (MIller v. Reed, supra,
at p. 1207.)

In a conclusory fashion, Catholic Charities contends it
“denonstrated that the [prescription contraceptive coverage]
statutes carry grave restrictions on its constitutionally
protected free speech rights, as well as on its First Anmendnent
Free Exercise rights. The . . . statutes force Catholic Charities
to foster concepts and to engage in synbolic speech that sends
a nessage that contraception is norally, socially, legally and
religiously acceptable conduct.” (Cting Woley v. Maynard
(1977) 430 U.S. 705, 714 [51 L.Ed.2d 752, 762] (hereafter Wol ey)
[invalidated the conpell ed display of a |icense plate slogan that
of fended an individual’'s beliefs].)

When chal l enging a judgnment, it is incunbent upon the
appel l ant to present factual analysis and | egal authority on each
poi nt made, and to support any argunment with appropriate citations
to the material facts in the record else the argunent nay be deened

wai ved. (Duarte v. Chino Community Hospital (1999) 72 Cal.App. 4th
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849, 856; Spitler v. Children’s Institute International (1992)

11 Cal.App.4th 432, 442; In re Marriage of Ananeh-Firenpong (1990)
219 Cal . App. 3d 272, 278.) This requirenent includes discussing

the rel evance of any cited authority to the particular facts in
guestion, rather than a nere reference to allegedly pertinent |egal
authority followed by a conclusory argunent. (Kimv. Sum tonp Bank
(1993) 17 Cal . App.4th 974, 979.) An appellant’s failure to advance
any pertinent or intelligible | egal argunent may be deenmed an
abandonnment of the appeal. (Landry v. Berryessa Union School Dist.
(1995) 39 Cal.App.4th 691, 699.)

Despite these wel | -established rules of appellate practice,
Catholic Charities has not provided any neani ngful argunent to
explain the manner in which its right to free speech is affected
or its “synbolic speech” is conpelled. Consequently, it has waived
its “hybrid rights” claim

In any event, Catholic Charities has not stated a col orabl e
claimof infringenent of its free speech rights. The prescription
contraceptive coverage statutes do not require Catholic Charities
to repeat an objectionabl e nmessage out of its own nouth or to use
its own property, such as the license plate in Woley, to display
an antagonistic nmessage. Nor is it publicly identified or
associ ated with another’s nmessage. (Cf. dickman v. W/I| enman Bros.
& Elliott (1997) 521 U.S. 457, 470-471 [138 L.Ed.2d 585, 600-601].)

Catholic Charities is not required to speak but, having chosen
to provi de enpl oyee health i nsurance coverage with prescription
drug benefits, it sinply is required to provide benefits that do

not discrimnate against wonen. The mere fact that coverage nust
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be provided for certain itens and nedications is not likely to be
viewed as an endorsenent of the use of these itens and nedi cations.
Catholic Charities remains free to advise its enployees that it is
noral |y opposed to prescription contraceptive nmethods and to
counsel themto refrain fromusing such methods.

Catholic Charities also relies on an alleged violation of
t he Establishnment C ause to support its hybrid rights contention.
However, as we shall explain in part VII, post, Catholic Charities
has not stated a col orabl e establishnment clause claim
Accordingly, it has not stated a cogni zable hybrid rights claim
and we need not apply heightened scrutiny to its free exercise
cl aim

For all of the reasons expressed above, Catholic Charities
has failed to establish a violation of the Free Exercise C ause
of the United States Constitution.

Vi

Catholic Charities turns to the California Constitution as
a separate basis for overturning the superior court’s order.
Citing Smth v. FEHC, supra, 12 Cal.4th at page 1177, it notes that
the interpretation of our state Constitution’s free exercise clause
i s not dependent upon the manner in which the corresponding federa
cl ause has been applied because our state clause is broader than

the federal clause.® According to Catholic Charities, People v.

> Article |, section 4 of the California Constitution provides
in pertinent part: “Free exercise and enjoynent of religion

wi t hout discrimnation or preference are guaranteed. This
liberty of conscience does not excuse acts that are |licentious
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Whody (1964) 61 Cal.2d 716 (hereafter Wody) conpels us to use a
strict scrutiny standard of review akin to that used in Sherbert,
supra, 374 U S. 398 [10 L. Ed.2d 965], rather than the standard of
review set forth in Smth, supra, 494 U. S. 872 [108 L. Ed.2d 876].
We di sagr ee.

I n Wody, which was decided prior to Smith, the California
Supreme Court used a strict scrutiny standard of review to concl ude
that the application of a crimnal statute to convict defendants
who were Navaj os using peyote in a bona fide religious practice
violated their First Amendnent rights because their religious
practice did not frustrate a conpelling state interest. (Wody,
supra, 61 Cal.2d at pp. 717, 727.) Although the defendants al so
clainmed the crimnal statute violated their free exercise rights
under the California Constitution (id. at p. 718, fn. 1), Wody
did not evaluate this state claimseparately fromthe federal claim
or determ ne whether strict scrutiny applies to a state claim
regardl ess of the standard of review applied to the federal claim

Because Wody sinply applied the then-existing federal
standard of review to the defendants’ clai munder the federal
Constitution (Wody, supra, 61 Cal.2d at p. 718), Catholic

Charities’ s reliance on Wody is msplaced. The sane is true with

or inconsistent with the peace or safety of the State. The
Legi slature shall make no | aw respecting an establishnment of
religion.”

The First Anmendnent of the United States Constitution
provides in pertinent part: “Congress shall nake no | aw
respecting an establishnment of religion, or prohibiting the
free exercise thereof ”
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respect to its reliance on other California Suprene Court cases
cited inits points and authorities. (Wl ker v. Superior Court
(1988) 47 Cal.3d 112, 139-140; Mol ko v. Holy Spirit Assn. (1988)
46 Cal .3d 1092, 1112-1119; In re Arias (1986) 42 Cal.3d 667, 692.)

In Smth v. FEHC the California Supreme Court acknow edged
that our state Constitution is a docunent of independent force,
and that we nay not abandon settled applications of its terns
every time changes are nmade in the manner in which the federa
Constitution is interpreted. (Smth v. FEHC, supra, 12 Cal.4th
at p. 1177.) The court noted, however, that a search for the
i ndependent neaning of California s free exercise clause “entails
a certain anmount of frustration” because California courts before
Smith typically treated the federal and state cl auses as being
i nterchangeable. (ld. at pp. 1177-1178 [citing the cases relied
on by Catholic Charities].) 1In addition, it noted that ol der cases
appl i ed an approach closer to that of Smth. (ld. at pp. 1178-
1179.)

Because the appellant’s free exercise claimfailed under the
conpel ling interest standard of review required at that tinme by
the RFRA (see fn. 6, ante), Smth v. FEHC found it unnecessary to
address the scope and proper interpretation of the California
Constitution. (Smth v. FEHC, supra, 12 Cal.4th at p. 1179.)

Hence, the California Suprene Court has not determ ned that
our state Constitution requires free exercise challenges to a
neutral |aw of general application to be reviewed using the

conpelling interest test.
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Brunson v. Departnment of Mdtor Vehicles (1999) 72 Cal. App. 4th
1251 (revi ew deni ed) (hereafter Brunson)--decided by the Court of
Appeal , Second Appellate District, Division Five, after the RFRA
was found unconstitutional as applied to state governnental action--
noted that no California Suprene Court case has ever articul ated
a standard applicable to the free exercise clause of California’s
Constitution different fromthat applicable to the United States
Constitution. (ld. at pp. 1255-1256.) On this basis alone, the
Brunson court held, at page 1256, that it was conpelled to follow
federal |aw and apply the rational basis test applicable to neutra
| aws of general application as set forth in Smth.

Catholic Charities clainms that Brunson was “wongly decided,”
in part because article |, section 24 of California s Constitution
provides that “[r]ights guaranteed by this Constitution are not
dependent on those guaranteed by the United States Constitution.”
Catholic Charities also points out the California Suprenme Court
has stated: “Respect for our Constitution as ‘a docunent of
i ndependent force’ [citation] forbids us to abandon settled
applications of its terns every tinme changes are announced in the
interpretation of the federal charter.” (People v. Pettingil
(1978) 21 Cal.3d 231, 248.)

What Catholic Charities overlooks is that Smth v. FEHC
i ndicates there is no “settled application” of California s
free exercise clause. All that is settled is this clause has
no counterpart in the federal Constitution because it guarantees
the free exercise and enjoynent of religion without discrimnation

or preference, whereas the federal charter sinply bars Congress from
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enacting laws prohibiting the free exercise of religion. (Sands v.
Morongo Unified School Dist. (1991) 53 Cal.3d 863, 883.) At nost,

the California Suprene Court has observed it mght be argued

that Section 4 offers broader protection [than the First Amendnent]
because it specifically refers to “liberty of conscience.” . . .~
(Smith v. FEHC, supra, 12 Cal.4th at p. 1179, fn. 22; citation
omtted.)

The fact California s Constitution offers broader protection
does not ineluctably Iead to the conclusion that neutral |aws of
general application nust be subjected to the conpelling interest
test. A guarantee that one may freely exercise and enjoy one’s
religion without discrimnation or preference is not the equival ent
of a guarantee that one’'s religion nmay not be burdened incidentally
by nondi scrim natory or nonpreferential |aws absent conpelling
reasons. In fact, by stating “[t]his liberty of conscience does
not excuse acts that are licentious or inconsistent with the peace
or safety of the State,” article I, section 4 of California s
Constitution acknow edges that one’s religious freedomnay be
curtailed in certain instances for the public good as |ong as
the curtailnent is not discrimnatory.

Qur interpretation of California s free exercise clause is
supported by Ex Parte Andrews (1861) 18 Cal. 678, which rejected
a constitutional challenge to a law requiring certain businesses
to be closed on Sunday. The Suprene Court stated it understood the
free exercise clause of article I, section 4 “to be an interdict
against all legislation which invidiously discrimnates in favor

of or against any religious system It does not interdict al
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| egi sl ati on upon subjects connected with religion . . . . The
operation of the [Sunday closing law] is secular, just as nuch as
t he busi ness on which the act bears is secular; it enjoins nothing
that is not secular, and it comrmands nothing that is religious
The nere fact that this regul ation takes effect upon a day

whi ch has been appropriated as a day of rest by the sanctions of a
particul ar church, no nore destroys the power of the Legislature
to command abstinence from |l abor on that day, than the fact that if
the Legi sl ature appointed certain public business to be done on
Saturday or Sunday--this would have been ‘discrimnating’ against
the sects, according religious sanctity to those days.” (1d. at
pp. 684-685, italics onmtted.)

In Gospel Arny v. Cty of Los Angeles (1945) 27 Cal.2d 232
(hereafter CGospel Arny), the California Suprenme Court upheld,
as applied to a religious organization, nunicipal ordi nances
regul ating charitable contributions and solicitations. Enployees
of the organi zation solicited noney, food, and clothing fromthe
public, and the contributions were used to pay enpl oyee sal aries
as well as the cost of furnishing religious tracts and literature,
food, |odging, clothing, and carfare to the poor. (ld. at p. 234.)
The organi zation clainmed that, since it was engaged excl usively
in religious activities, the ordinance was not applicable to its
solicitations because the ordi nances exenpted solicitations nade
solely for evangelical, mssionary, or religious purposes. (ld. at
pp. 249-250.)

The Suprenme Court disagreed that the solicitations were

conducted solely for religious purposes, finding instead that they
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were conducted for charitable purposes within the neaning of the
ordi nances, i.e. for philanthropic, social service, benevol ent,

and patriotic purposes. Hence, the court held the ordi nances

were applicable to the religious organization because they did not
exenpt solicitations for charitable purposes, even if solicitations
wer e undertaken by a religious organization. (Gospel Arny, supra,
27 Cal.2d at p. 250.)

The religious organization argued that, since the practice of
charity and the solicitation of funds for that purpose are part of
its religious duties, the ordinances regulating the solicitation
of charitable contributions abridged its religious liberty in
violation of the United States and California Constitutions.
(Gospel Arny, supra, 27 Cal.2d at p. 242.) The Suprene Court
di sagreed: “Many activities pronpted by religious notives
can hardly be differentiated fromsecular activities. |If the
applicability of governnment regulation turned on the religious
notivation of activities, plausible notivations would nultiply
and in the end vitiate any regulation. . . . [1] Activities
characteristic of the secular life of the community may properly
be a concern of the community even though they are carried on by
a religious organization. [Citations.] Religious organizations
engage in various activities such as foundi ng col oni es, operating
libraries, schools, wineries, hospitals, farns, industrial and
ot her commercial enterprises. Conceivably they nmay engage in
virtually any worldly activity, but it does not follow that they
may do so as specially privileged groups, free of the regul ations

that others nust observe. |If they were given such freedom the
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di rect consequence of their activities would be a dimnution of
the state’s power to protect the public health and safety and
the general welfare.” (ld. at pp. 243-245, text and citations
omtted.)

Ex Parte Andrews and CGospel Arny were cited by Smth v. FEHC,
supra, along with other California Suprene Court cases, as evidence
that older California cases followed the Smth approach and did not
require exenptions for religiously notivated conduct from neutral
and generally applicable laws. (Smth v. FEHC supra, 12 Cal.4th
at p. 1179, citing Gabrielli v. Knickerbocker (1938) 12 Cal.2d 85,
90-92 [declined to reinstate a public school pupil who was expelled
for refusing, on religious grounds, to salute the flag]; Rescue
Arnmy v. Minicipal Court (1946) 28 Cal.2d 460, 470 [upheld, as
applied to religious organi zation, nunicipal ordi nances regul ating
charitabl e contributions and solicitations].)

Unl ess and until the California Suprenme Court rul es otherw se,
the application of the rule enunciated in Smith, supra, 494 U. S
872 [108 L.Ed.2d 876] is consistent with the protections afforded
by the free exercise clause of California s Constitution. As the
United States Suprene Court pointed out in Smth: **'Conscientious
scrupl es have not, in the course of the long struggle for religious
toleration, relieved the individual from obedience to a general |aw
not ainmed at the pronotion or restriction of religious beliefs.

The nere possession of religious convictions which contradict the
rel evant concerns of a political society does not relieve the
citizen fromthe discharge of political responsibilities .

(ld. at p. 879 [108 L.Ed.2d at pp. 885-886], citation omtted.)

41



The Smith rule is particularly appropriate for review ng
free exercise challenges under our state Constitution given that
the population in California is one of the nost diverse in the
nation, made up of people of al nost every conceivabl e religi ous
preference. W agree with Smth that “precisely because we
val ue and protect that religious divergence, we cannot afford
the luxury of deem ng presunptively invalid, as applied to the
religious objector, every regulation of conduct that does not
protect an interest of the highest order. [Such a] rule .
woul d open the prospect of constitutionally required religious
exenptions fromcivic obligations of al nost every conceivabl e
kind . . . .” (Smith, supra, 494 U.S. at pp. 888-889 [108
L. Ed.2d at p. 892], text, citations, and italics omtted.)

Because we find that the sane standard of review applies
as was utilized in Smth, Catholic Charities’s claimunder the
free exercise clause of the California Constitution fails for
t he reasons expl ained in our opinion, ante.

VI |

Citing Larson v. Valente (1982) 456 U S. 228 [72 L. Ed.2d 33]
(hereafter Larson), “[t]he clearest conmand of the Establishnment
Clause is that one religious denom nation cannot be officially
preferred over another” (id. at p. 244 [72 L.Ed.2d at p. 47]),
Catholic Charities clains that the religious enpl oyer exenption
in the prescription contraceptive coverage statutes violates the
Establ i shment C ause of the United States Constitution as well as
the California Constitution by exenpting sone religious enployers

but not others, thereby favoring certain religions over others.
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It argues that Larson dictates application of the strict scrutiny
test where there is such a facial preference between religions,
and that the religious enployer exenption cannot w thstand such
scrutiny.®

Catholic Charities is correct that, if the law grants a
denom national preference, it may be upheld only if it is supported
by a conpelling state interest. (Larson, supra, 456 U S. at pp.
246-247 [72 L.Ed.2d at pp. 49-50]; Children’'s Health, supra, 212
F.3d at p. 1090.) |If no such facial preference exists, we apply
the Establishnent C ause inquiry derived fromLenon v. Kurtzman
(1971) 403 U.S. 602 [29 L.Ed.2d 745] (hereafter Lenon). (Hernandez
v. Conmmi ssioner (1989) 490 U.S. 680, 695 [104 L.Ed.2d 766, 784];
Children’s Health, supra, 212 F.3d at pp. 1092-1093.)

A | aw need not expressly distinguish between religions by
sect nanme to facially discrimnate anong religions. (Larson
supra, 456 U.S. at p. 232, fn. 3, 246 [72 L.Ed.2d at pp. 40, fn. 3,
49]; Children’s Health, supra, 212 F.3d at p. 1090.) bjective
factors such as the law s legislative history and its practical
effect while in operation can evidence such discrimnation.
(Lukum , supra, 508 U. S. at pp. 535, 540 [124 L.Ed.2d at pp. 491-
492, 495]; Larson, supra, 456 U S. at p. 254 [72 L.Ed.2d at p.
54].)

6 Because California' s Establishment C ause offers no nore
protection than that of the federal Constitution (East Bay,
supra, 24 Cal.4th at pp. 718-719), we shall address these clains
t oget her.
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Catholic Charities reiterates its belief that the religious
exenption in the prescription contraceptive coverage statutes
was carefully gerrymandered to discrimnate against the Catholic
Church. It believes the facts of this case are indistinguishable
fromthe facts in Larson, supra, 456 U S. 228 [72 L.Ed.2d 33].

We di sagr ee.

I n Larson, a Mnnesota charitable solicitation statute was
anended to facially exenpt fromstate registration and reporting
requi renents only those religious organizations that derived
nore than half their funds fromnmenbers. Prior to the statute’s
anmendnent, all religious organizations were exenpted fromthe
reporting requirenment. (Larson, supra, 456 U S. at pp. 231-232,
[72 L.Ed.2d at pp. 39-40].) The history of the amendnent reveal ed
that it was “drafted with the explicit intention of including
particular religious denoni nations and excl udi ng others” and that
it was based on hostility to “Monies,” nenbers of the Unification
Church, who solicited donations at airports. (Ild. at p. 254
[72 L.Ed.2d at p. 54].) The wording of the proposed amendnent
was changed so the Roman Cat holic Archdi ocese woul d be exenpted
but the Unification Church would not be simlarly exenpt. (lbid.)

This 50 percent rule effectively distinguished between
(1) well-established churches that had achi eved strong financi al
support fromtheir nmenbers, and (2) churches that were newer and
| acked a constituency, or that favored public solicitation over
reliance on financial support fromnmenbers. Therefore, it was not
a facially neutral statute, the provisions of which happened to

have a disparate inpact upon different religious organi zations.
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(Larson, supra, 456 U S. at pp. 246-247, fn. 23 [72 L.Ed.2d

at pp. 49-50, fn. 23].) Rather, the 50 percent rule deliberately

di stingui shed between different religions in a manner that assured
only certain religions would receive the benefit of the exenption.
(Ibid.)

Larson is of no assistance to Catholic Charities. It sinply
“indicates that |aws discrimnating anong religions are subject
to strict scrutiny, . . . and that laws ‘affording a uniform
benefit to all religions’ should be anal yzed under Lenon . ”
(Anmos, supra, 483 U. S. at p. 339 [97 L.Ed.2d at p. 285], citations
omtted, italics omtted.)

Here, the | anguage of the religious enployer exenption in
t he prescription contraceptive coverage statutes is sect-neutral.
It does not include or disqualify any sect by name, or nake
del i berate distinctions that serve to include certain sects while
excluding others. (Cf. Hernandez v. Commi ssioner, supra, 490 U S.
at pp. 683, 695-696 [104 L.Ed.2d at pp. 776, 783-784] [tax code
provi sions on charitable donations to organi zati ons organi zed and
operated for religious purposes are not subject to strict scrutiny
because they do not discrimnate between sects]; Children’ s Health,
supra, 212 F.3d at pp. 1088-1091 [ Medi care and Medi cai d anendnents
extendi ng benefits to religious nonnedical healthcare institutions
are not subject to strict scrutiny since they do not discrimnate
bet ween sects].)

The Cat holic Church benefits fromthe exenption, as do al
other religions; the exenption sinply does not cover all of its

organi zations, such as Catholic Charities. Because the sane
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is true for all other religions” ancillary organi zations, al
religions are equally burdened and benefited. As long as the
exenption applies to all religions equally, the fact that it

does not enconpass all conceivable religious enployers does not
render it unconstitutional. (Cf. Droz v. Comm ssioner of I.RS.,
supra, 48 F.3d at p. 1124 [exenption from Social Security tax
given to nenbers of religious sects that have tenets opposed to

t he acceptance of public benefits, but not to individuals who share
the sane religious beliefs but are not a nenber of such a sect,
does not violate the Establishnment C ause because of valid secul ar
purpose for limting the exenption in this manner].)

In any event, even if the narrow definition of “religious
enpl oyer” is construed as having a disparate inpact, this is
insufficient to nake the exenption facially discrimnatory.
(Children's Health, supra, 212 F.3d at p. 1091.) “[A] clai mant
al l eging ‘gerrymander’ nust be able to show the absence of a
neutral, secular basis for the |lines governnment has drawn.”
(Gllette v. United States, supra, 401 U.S. at p. 452 [28 L. Ed. 2d
at p. 182] [limting religious “conscientious objector” exenption
fromthe draft to those opposed to all wars, rather than to

particular wars viewed as “unjust,” did not violate the

Est abl i shnent C ause because the exenption was avail able on an

equal basis and had a valid neutral and secul ar purpose]; conpare

Lukum , supra, 508 U.S. at p. 535 [124 L.Ed.2d at p. 492].)
Catholic Charities has not nmade such a showing. As we have

di scussed previously, limting the religious enployer exenption

to cover only what can be terned “sectarian” religious enployers
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reflects valid secular justifications, and does not constitute
a religious gerrymander subject to strict scrutiny.

Catholic Charities disagrees, claimng the Legislature
inmpermssibly injected itself into church affairs by redefining
the Catholic Church and carving it up into religious and secul ar
segnents. Citing Mtchell v. Helns (2000) 530 U. S. 793 [147
L. Ed. 2d 660] (hereafter Mtchell), Catholic Charities argues that
the Legi slature may not undertake an anal ysis regardi ng whet her an
entity is religious or secular as this is based on the “pervasively
sectarian” doctrine rejected by the Suprene Court. 1In Catholic
Charities’s view, the religious enployer exenption is infirmsince
it distinguishes between religious enployers who are engaged in
sectarian pursuits and those engaged in nore secular pursuits,
such as providing social services.

In Mtchell, sone taxpayers chall enged a school aid program
alleging it violated the Establishnment C ause by providing aid
to parochial schools. Under the program the federal funds are
distributed to state and | ocal governmental agencies, which in turn
| end educational materials and equi pnment to public and private
school s, including parochial schools. (Mtchell, supra, 530 U S.
at pp. __ [147 L.Ed.2d at pp. 670-672].) Several restrictions

apply to aid provided to private schools, including that the

services, materials, and equi pnent nmust be secul ar, neutral,

and noni deological.”” (ld. at p. _ [147 L.Ed.2d at p. 671].)
Mtchell held the programdid not constitute governnent

endorsenent of religion in violation of the Establishnment C ause.

The court concluded that sone direct, nonincidental governnent aid
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to religious schools is permssible if it is available neutrally to
both secular and religious schools on a nondiscrimnm natory basis,

if the aid is not itself unsuitable for use in public schools
because of religious content, and if eligibility for aidis
determned in a constitutionally perm ssible manner. (Mtchell,
supra, 530 U.S. at pp.__ [147 L.Ed.2d at pp. 675-686.)

The plurality in Mtchell also stated the Establishnment C ause
does not require the exclusion of pervasively sectarian schools
fromotherwi se permssible aid prograns. (Mtchell, supra, 530
US at p. _ [147 L.Ed.2d at pp. 686-688].) At one tinme, whether
school aid was unconstitutional depended upon whether the recipient
school was “pervasively sectarian.” (Id. at p. __ [147 L.Ed.2d at
p. 686].) The plurality indicated this factor no | onger should be
used, stating “the inquiry into the recipient’s religious views
required by a focus on whether a school is pervasively sectarian is
not only unnecessary but also offensive. It is well established,
in numerous other contexts, that courts should refrain from
trolling through a person’s or institution’s religious beliefs.”
(ld. at p. __ [147 L.Ed.2d at p. 687].) The plurality noted
that “the religious nature of a recipient should not matter to
the constitutional analysis, so long as the recipient adequately
furthers the governnent’s secul ar purpose.” (lbid.)

Catholic Charities’s reliance on Mtchell is msplaced for
the foll ow ng reasons.

First, “[i]t is well settled that in a plurality opinion,

‘“the holding of the Court nmay be viewed as that position taken

by those Menbers who concurred in the judgnents on the narrowest

48



grounds.” . . . In Mtchell, there is no single part of any
opi nion that commands the support of a nmpjority of the Court.
As a result, the only binding precedent of Mtchell is the
holding.” (Steele v. Industrial Dev. Bd. of Metropolitan Gov.
(MD. Tenn. 2000) 117 F. Supp.2d 693, 706, citations onmtted.)

Second, Catholic Charities’s chall enge does not concern
governnment financial aid to sectarian schools or organi zations.
The Legi slature has not denied aid to religious organizati ons on
the basis of the sectarian nature of the organizations. Rather,
it has granted a beneficial exenption to religious organizations,
whi | e excluding “secul ar-type” religious organi zati ons because
extendi ng the exception to such organizations will unduly
interfere with the state’s secul ar purpose of elimnating gender
discrimnation in health insurance coverage. Nothing in Mtchel
prohi bits this.

Contrary to Catholic Charities’s assertion, the Legislature
is not defining the Catholic Church, or any other church for that
matter, nor dictating the manner in which the Catholic Church is to
conduct its internal affairs. The Legislature sinply has defined
the type of enployers that fall within the religious enployer
exenption, and has done so in a nmanner necessary to effectuate
t he secul ar purpose of the prescription contraceptive coverage
statutes. This is entirely perm ssible. The governnent is not
conpel led to accept a religious organization’s self-definition
in determning the coverage of enploynent regulation. (Dole v.
Shenandoah Bapti st Church (4th Cr. 1990) 899 F.2d 1389, 1396

[rejecting religious school’s Establishnent C ause claimthat it
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was entitled to religious exenption fromthe Fair Labor Standards
Act because its Church was exenpt, l|abor |aws could not perm ssibly
differenti ate between the two, and the governnent was required

to accept the church’s characterization of the school as an

i nseverabl e part of the church].)

Accordi ngly, we nust use the three-pronged test set forth in
Lenon, supra, 403 U S. 602 [29 L.Ed.2d 745], which provides that,
to withstand an Establishment C ause chall enge, a statute mnmust have
a secular legislative purpose, its primary purpose nust neither
advance nor inhibit religion, and the statute nust not foster
excessive governnment entanglenment with religion. (ld. at pp. 612-
613 [29 L.Ed.2d at p. 755].) As the California Suprene Court has
noted, the Lenon test “is ill-suited to evaluating an establishnment
cl ause challenge to a law that creates an exenption for religious
bodies froma neutral |aw of general application,” but it is the
appropriate test to use. (East Bay, supra, 24 Cal.4th at p. 706.)

Catholic Charities fails to provide any cogni zabl e argunent
or authority establishing that the religi ous enpl oyer exenption
in the prescription contraceptive coverage statutes does not
survive the Lenon test. |Its entire argunment under the heading
inits brief pertaining to the Establishnent C ause is that,
pursuant to Larson, the gerrymandering of the exenption violates
t he Establishnent C ause such that the strict scrutiny test mnust
be applied, and that Mtchell precludes the governnment from
maki ng di stinctions between secul ar and sectarian organi zati ons.

Under a different argunent heading, it asserts briefly that the
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statutory exenption fosters excessive governnent entangl enent
with religion.

Due to its failure to provide argunent and authority addressing
all three prongs of the Lenon test, Catholic Charities has waived
any claimthat the religious enployer exenption in the prescription
contraceptive coverage statutes is unconstitutional under that test.
(Landry v. Berryessa Union School Dist., supra, 39 Cal.App.4th at
p. 699; Kimv. Sum tono Bank, supra, 17 Cal.App.4th at p. 979;
Spitler v. Children’s Institute International, supra, 11 Cal.App.4th
at p. 442; In re Marriage of Ananeh-Firenpong, supra, 219 Cal.App.3d
at p. 278; see also Opdyk v. California Horse Racing Bd. (1995)

34 Cal . App.4th 1826, 1830-1831, fn. 4 [failure to head an argunent
as required by California Rules of Court, rule 15(a) constitutes
a waiver].)

In any event, for reasons that follow, we conclude the
exenption is constitutional under the Lenon test.

The first requirenent of the test is that the statutes have
a secular |egislative purpose. This does not nmean the law s
pur pose nust be unrelated to religion, just that the governnent
has not abandoned neutrality and acted with the intent of
pronoting a particular point of viewin religious matters.

(Anmos, supra, 483 U. S. at p. 335 [97 L.Ed.2d at pp. 282-283];
Ehl ers-Renzi v. Connelly School of the Holy Child, supra, 224
F.3d at p. 288.)

The Legi slature did not have such an inperm ssible intent when

it enacted the religious enployer exenption in the prescription

contraceptive coverage statutes. The valid secul ar purpose was
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t o acconmobdate those who oppose contraception on religious grounds
wi t hout underm ning the public policy goal of elimnating gender
discrimnation in insurance benefits at the expense of enpl oyees
who do not share their enployer’s religious tenets. This is a
rational, nondiscrimnatory reason for limting the exenption.

A statute “does not violate the second part of the Lenobn test
[ whet her the primary effect of the statute inperm ssibly enhances
or inhibits religion] nerely because it gives special consideration
to a religious group or even because it better enables a religious
institution to advance its cause.” (Children’'s Health, supra,
212 F.3d at p. 1095.) Rather, "“it nmust be fair to say that the
governnent itself has advanced religion through its own activities
and influence,” rather than advancenent comng fromthe religious
organi zation itself. (Amps, supra, 483 U S. at p. 337 [97 L. Ed. 2d
at pp. 283-284], orig. italics.) Nor will a statute violate the
second part of the Lenon test where it “[does] not or would not
i npose substantial burdens on nonbeneficiaries while allow ng
others to act according to their religious beliefs,” or where
it is “designed to alleviate government intrusions that m ght
significantly deter adherents of a particular faith from conduct
protected by the Free Exercise Cause.” (Texas Monthly, Inc. v.
Bul ock (1989) 489 U.S. 1, 18, fn. 8 [103 L.Ed.2d 1, 15], italics
added.)

Catholic Charities does not appear to believe that the
enact ment of prescription contraceptive coverage statutes with
alimted religious enployer exenption inpermssibly enhances

religion. And by no stretch of the imagination can it be said
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that the ability of the exenption s beneficiaries to propagate
their religious doctrine is greater now than it was before the
statutory schene was enacted, or that the governnent itself has
advanced religion through its own activity of enacting statutes
designed to elimnate gender discrimnation in insurance benefits.
(Anmos, supra, 483 U.S. at p. 337 [97 L.Ed.2d at p. 283-284.)

What Catholic Charities suggests is that, by excluding from
the religious enployer exenption a religious entity' s ancillary
organi zations that are engaged in secular activities, the statutory
schenme inpermssibly inhibits religion. W disagree. Wen such
an organi zation elects to provide its enployees with health or
disability insurance coverage with prescription drug benefits,
requiring the policies to cover prescription contraceptive nethods--
so as not to discrimnate agai nst wonmen--cannot be said to inhibit
religion, even if its parent entity is a religious organi zation
that believes the use of contraceptives is a sin. Being conpelled
to provide such coverage cannot be viewed as endorsing the use of
contraceptives; to the contrary, the organization remains free
to advise its enployees that it is norally opposed to prescription
contraceptive nethods and to counsel themto refrain from using
such nethods. For us to conclude otherw se woul d nean that such
a provider of secular services could inpose its own religious views
on its enployees by refusing to provide themw th health coverage
that is available to the enpl oyees of other entities performng
secul ar services. That, we think, is not what the Establishnent
Cl ause stands for. And, to the extent conpelling that coverage wl|

result in added costs to such organi zati ons which elect to provide
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health or disability policies to their enployees, this burden is
“too mnimal and diffuse to violate the second part of the Lenon
test.” (Children’'s Health, supra, 212 F.3d at p. 1096.)

As reflected in the legislative history we have sunmari zed,
ante, the narrow y-defined religious enployer exenption in the
prescription contraceptive coverage statutes was “designed to
al l eviate government intrusions that mght significantly deter
adherents of a particular faith fromconduct protected by the
Free Exercise Clause.” (Texas Monthly, Inc. v. Bullock, supra,
489 U.S. at p. 18, fn. 8 [103 L.Ed.2d at p. 15].) Accordingly,

t he exenption cannot be said to violate the second prong of the
Lenmon test. (1bid.)

This brings us to the third part of the Lenon test, the
statute nust not foster excessive governnent entanglenment with
religion. “Although it is difficult to attach a preci se neani ng
to the word ‘entangl enent,’” courts have found an unconstituti onal
entangl enent with religion in situations where a ‘protracted
| egal process pit[s] church and state as adversaries,’ [citation]
and where the Governnment is placed in a position of choosing
anong ‘conpeting religious visions.” [Citation.]” (E E OC. .
Catholic University of Anerica, supra, 83 F.3d at p. 465.)
Ther ef ore, excessive entangl ement has been found “where religious
and state enpl oyees nmust work closely together to carry out the
statutory schene, when the state becones involved in scrutinizing
religious content or when enforcenent requires gover nnent
investigators to nmake on site inspections or engage in surveillance

of the religious organization to ensure a secul ar purpose is
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served.” (Jimry Swaggart Mnistries v. State Bd. of Equalization
(1988) 204 Cal . App.3d 1269, 1288, affd. (1990) 493 U.S. 378 [107
L.Ed.2d 796].) 1In other words, there is a distinction between
regul atory action that requires ongoi ng gover nnent supervision and
that which requires a limted inquiry. (DeMarco v. Holy Cross High
School (2d Cr. 1993) 4 F.3d 166, 169-170.)

Catholic Charities briefly asserts there is excessive
governnental entangl enment with respect to the religious enpl oyer
exenption because, in its view, the state nust undertake prol onged
nmoni toring and “engage in rendering theol ogical judgnments” to
determ ne whether a religious-affiliated enployer qualifies for the
exenption. W are not persuaded.

First, the statutes do not require state certification or any
other input fromthe state as to whether an entity is a “religious
enployer.” (Health & Saf. Code, 8§ 1367.25, subd. (b); Ins. Code,

§ 10123.196, subd. (d).) Unless the insurer disputes an entity’s
entitlement to a policy without coverage for contraceptive nethods,
or an enpl oyee questions the entity’'s “religious enployer” status,
the state will not be involved.

Second, determ ni ng whet her the exenption applies involves
alimted inquiry regarding whether the entity' s religious tenets
oppose contraception and its primary purpose is the inculcation
of religious values, a statistical inquiry about the nunber of
enpl oyees and persons served by the entity who share the entity’s
opposition to contraception, and an objective legal inquiry

regarding the entity s tax status.
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As to the first inquiry, the state nust accept an entity’'s
assertion that contraception is contrary to its religious tenets.
(Cf. Smth v. FEHC, supra, 12 Cal.4th at pp. 1167-1168; DeMarco v.
Holy Cross High School, supra, 4 F.3d at pp. 171-172.) Because
t he state has conceded that opposing the use of contraception is
a valid religious tenet, there would be no questioning that belief
qualifies as “religious.” Hence, there would be no questioning
about the entity’s religious values, other than whether the
entity’s purpose is the inculcation of others with those val ues,
what ever they may be. This latter inquiry does not require
excessi ve governnment entangl enment because it turns not upon a
subj ective evaluation of the religious notivation of the entity’s
activities but upon an assessnent of whether, by an objective
standard, the activities are “characteristic of the secular life
of the conmmunity” (Gospel Arny, supra, 27 Cal.2d at p. 244),
such as the services provided by Catholic Charities.

Accordingly, there is no ongoing or continuous supervision of
the religious enployer and no interpretation of church doctrines
and the inportance of these doctrines to the religious enployer;
and the state is not placed in a position of choosing anong
conpeting religious visions.

In sum enforcenent of the statutory schene does not require
excessive intrusion into religious affairs. (Cf. Tony & Susan
Al anmo Foundn. v. Sec. of Labor (1985) 471 U. S. 290, 305-306
[ 85 L. Ed. 2d 278, 290-291] [applying Fair Labor Standards Act’s
recordkeeping requirenents to a nonprofit religious foundati on does

not violate the Establishnment C ause]; Geary v. Visitation of the
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Bl essed Virgin Mary (3d Gr. 1993) 7 F.3d 324, 328 [applying Age
Di scrimnation in Enploynent Act to the lay faculty of a religious
school does not present a significant risk of entanglenent];
E.EOC v. Frenont Christian School, supra, 781 F.2d at p. 1370
[applying Title VII to regulate religious enployers’ enployee
conpensation is not an inperm ssible entanglement with religion].)

Catholic Charities also protests that the definition of
“religious enployer” is difficult to apply and uncertain inits
application. (G ting Anpbs, supra, 483 U.S. at p. 336 [97 L. Ed. 2d
at p. 283] [it is a significant burden on a religious organization
torequire it, on pain of substantial liability, to predict which
of its activities a secular court will consider religious.].)
Agai n, we disagree. The statutory definition of the religious
enpl oyer exenption provides discrete criteria that enable a
religious enployer to easily determ ne whet her the exenption
applies. The enployer nust be an entity comng within the
provi sions of a specific tax code section, nust enploy and
serve primarily people who share the enployer’s religious tenets
opposi ng contraception, and the entity’s purpose nust be the
i ncul cation of religious values and not sinply to engage in
“religious activities.”

VI

For all of the reasons stated above, Catholic Charities has

failed to establish that it is likely to prevail on the nerits of

its constitutional challenges. Accordingly, the superior court
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properly denied Catholic Charities’s request for a prelimnary
i njunction pending trial.’
DI SPCSI TI ON
The petition for a wit of mandate is denied. Having served

its purpose, the alternative wit is discharged.

SCOTLAND P.J.

W& concur:

MORRI SON J.

CALLAHAN , J.

7 Amicus curiae briefs have been filed by numerous different

entities. To the extent that those briefs raise argunents not
presented in Catholic Charities’ s petition for wit of nandate
or raise argunents that were not tendered in the superior court,
we decline to address them Am cus curiae nust accept the

i ssues urged by the appealing parties, and any additiona
gquestions presented in a brief filed by an am cus curiae wl|
not be considered. (California Assn. for Safety Education v.
Brown (1994) 30 Cal . App.4th 1264, 1274-1275.)
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